n WEEN: 


Alexander Small, Adminiſtrator of the Goods and Chattels of Mary his late Wife 
deceaſed, N 0 


Richard Wing, the ſurviving Executor of peter Wing, His late Father, de- . 
ceaſed, and John Wing, Deviſees of the ſaid Peter Wing, C R 


The RRS TON DEN TS C ASE. 


Eter Wing of Wallingford in the County of Berks, Gentleman (the Reſpondents late Father) being ſeized 4nd pol. 
ſeſſed of ſeveral Freehold and Leaſehold Eſtates in Berkſhire and Oxfordſhire, and having three Sons and one 
Daughter, viz. Peter Wing deceaſed his eldeſt Son, the Reſpondents Richard and 7obn Ming, and the Appellant's 
late Wife Mary, and being indebted to ſeveral Perſons in conſiderable Sums of Money ſecured by Mortgages on 
his faid Eſtates, and by Bonds, Bills and otherwiſe, amounting together to 7189/7. and conſidering that his Daughter Mary 
” ter Wing's was then very young, and that it might be many Years before ſhe might be preferred in Marriage; therefore that his Debts 
V, dated the might be paid, and his Eſtate preſerved for his three Sons, he made and publiſhed his laſt Will and Teſtament, in Writin 
bd of Auguſt the 23d of Auguſt 1695. and thereby did give and bequeath unto his eldeſt Son Peter Wing all his Share and Intereſt of and 
Was. | in the Meſſuage or Tenement and Brewhouſe, with the Utenſils, c. thereto belonging. And did alſo give unto his Son 
%% {0 Peter Peter Wing, his Executors, Adminiſtrators and Aſſigns, the Rectory or Parſonage Impropriate of North Stoke in the County 
Wing bbe eldeſt of Oxon, with the Tythes, Sc. and all hisEſtate, Right, Title and Term of Years therein; and directed, that his Son Peter 
= --- Wing,, during the Term that he and Katharine Poole therein named, ſhould hold the ſaid Brewhouſe (being then about four 
| Years to come) ſhould yearly during ſuch Term, for and in lieu and ſatisfaction of the ſaid Meſſuage, Brewhouſe, Rectory 
and Premiſſes thereby before deviſed and bequeathed unto him, pay unto the Teſtator's Executors therein after- named, or 
= the Survivors or Survivor of them, the yearly Sum of 230 J]. Tp ER vols 
this of Rents The Teſtator by his Will alſo deviſed and bequeathed all the Rents, Iſſues and Profits of all his other Meſſuages or Te- 
% Executors. nements, Rectories, Tenths, Tythes, Wharfs, Tolls, Arable Lands, Meadows, Commons and Hereditaments therein 
i i after mentioned and deviſed, In Truſt that his ſaid Executors ſhould therewith, and by and with the yearly Sum of 2304. 
| payable by his Son Peter Ming as aforeſaid, raiſe and pay all the Debts which he owed or ſhould owe at his Deceaſe, upon 


APPELLANT, 


any Mortgage, Bond, Bill, or otherwiſe howſoever: But if his Executors ſhould neglect or refuſe to receive and pay the 


ſaid yearly Sume of 2507. or the Rents, Iſſues or Profits of the ſeveral Meſſuages, Rectories, Lands and Premiſſes therein- 
after mentioned, to be deviſed for and towards the Diſcharge of his Debts, or ſhould receive and not duly pay or apply 
the ſame for that Purpoſe, that then the ſaid Power and Authority by him given to his Executors to receive and pay the 
__  faid yearly Sum of 250/. and the ſaid Rents, Iſſues and Profits for the Diſcharge of his Debts ſhould ceaſe. Then Robert 
Sayer, Robert Dorrell, Peter Sayer and Richard Spooner, were appointed to be his Truſtees to receive the ſaid yearly Sum of 
250). and the Rents and Arrears of Rent of all his ſaid Meſſuages, Rectories, Lands and Premiſſes therein after mentioned 
to be deviſed, and to continue to receive the ſame for the Payment of the Teſtator's Debts, until after his Debts and the 

Legacies thereby given and bequeathed to his Daughter Mary ſhould be fully raiſed and ſatisfied. © © 


D tothe Re- The ſaid Teſtator by his Will, did alſo give and bequeath to the Reſpondent, his Son Richard Ving, and his Heirs, Exe- 
den- Richard cutors and Aſſigns his Rectory or Parlonage Impropriate of North-Morton in the ſaid County of Berks, and all Glebe Lands 
Ming. Tythes and Tenths thereto belonging, to hold to the faid Richard Wing his Heirs, Executors and Aſſigns, for and during 
tube Life and Lives of his ſaid Son Richard Wing, and of his two other Children John and Mary Wing, and the Life of the 

| longer Liver of them; and alſo did give and deviſe to his Son Richard Wing, and his Heirs for ever, all his other Meſſuages, 

| Lands, Tenements, Tythes, Tenths and Glebe Lands in North- Morton and South- Morton in the County of Berks, he pay- 

EF ing thereout 251, per Ann. tothe Teſtators Widow in ſuch Manner as by the Will is direted, "Fo © 
Die tothe Re The faid Teſtator by his Will did alſo give and deviſe to the Reſpondent John Wing, his youngeſt Son, his Heirs, Execu- 

I vndent John tors and Aſſigns, the Meſſuage or Tenement, with the Malt- houſes and Appurtenances, and all other Hereditaments what- 
Wing.  _ ſoever, then in the ſaid Teſtator's Poſſeſſion in the Pariſh of St. Peter's in Walling ford, and all his other Meſſuage or Tene- 
1 ment, with the Malt. Houſe, Granaries, Wharfs, Tolls and Appurtenances in the Pariſh of St. Leonard in Malling ford, and 
all his Meſſuages, Lands and Tenements in the Pariſhes of Brigbicwell and Mackney in the ſaid County of Berks, in the ſaid 
Will particularly mentioned, to have and to hold unto his Son 7% Wing, his Heirs, Executors and Aſſigns reſpectively, 
// $a he bu nd ne end nd hens ͤ and Toes: eg i img y a i dr i at ig Ss 
4 ove in the Provided always, and he declared his Will to be, that neither of his Sons, Peter, Richard or John Wing, or either of them, 
Wi. fſhouldeenter into or have or receive to their own Uſe the Rents or Profits of the Meſſuages or Premiſſes thereby to them be- 
3 fore reſpectively deviſed, until the Teſtator's Debts which ſhould be owing at his Death ſhould be fully paid and ſatisfy'd, 


[as Daugh- to be alſo raiſed and paid out of the Rents, Iſues and Profits of the ſeveral Eſtates thereby deviſed to his three Sons, Peter, 
V /ayable out Richard and John reſpectively, ſhould be fully paid and fatisfied with the Payment of which 1000/7. (over and above 1000/, _ 
% Rents of therein after mentioned) he did thereby charge to be raiſed and paid to his faid Daughter Mary, for and towards her Por- 
Hate devi. tion, out of the Rents, Iflues and Profits of the ſaid ſeveral Eſtates thereby before given to his three Sons Peter, Ri- 


ter and to hold and enjoy all the ſeveral Eſtates to them ſeverally and reſpectively deviſed as afore/aid AND not befo2e, it being his 


the Rents, Iſſues and Pyofits /- be 1/#ing and payable out of the ſeveral Meſſuages, Rectories, Lands and Premiſſes there- | 
by before given and deviſed to his three Sons, Peter, Richard and Zobn Wing as aforeſaid. And that the 1000“. thereby be- 


named, and the Survivors and Survivor of them, to receive the Rents, Iſſues and Profits of the ſaid Premiſſes deviled to 
his Sons, Peter, Richard and Jobn Wing, ſeverally as aforeſaid, and to pay over the fame unto the ſaid Mary Hing; and that 
until His Debts, and the 1000/7. bequeathed to his Daughter Mary ſhould be fully raiſed and paid, he did by his Will autho- | 
_. riſe andappoint his Truſtees, and the Survivors and Survivor of them to let and ſet the Premiſſes thereby before deviſed to 
his Sons, Peter, Richard and Jobn Wing, for the raiſing and paying his Debts, and the ſaid Legacy of 10007. thereby given to 
his Daughter Mary. In which faid Will another Proviſo is contained, that if his Sons, Peter, Richard or Fobn Wing, or 
any of them ſhould raiſe and pay ſuch Sum and Sums of Money, as his Truſtees or the Survivors or Survivor of them 
ſhould adjudge to be the full 4 and reſpective Proportion of his Sons, Peter, Richard or John, for the raiſing and pay- 
ing bis Debts, and Legacy bequeathed to his Daughter Mary, and ſhould pay ſuch full Part and Proportion of his Debrs and 
of that Legacy, that then the ſaid Meſſuages, Rectories and Premiſſes to him and them reſpectively deviſed as aforeſaid, 
ſhould at all Times from thenceforth be exempted and diſcharged from any further Payment of his Dells and Legacy to his 
. ſaid Daughter Mary, 2nd then his Sons Peter, Richard and John ſo paying ſuch reſpective full Part Share and Proportion of ; 
; his Debts, and Legacy as aforeſaid, ſhould enter upon and have and receive the Rents and Profit of the Premiſſes reſpectively 
Ihe Reſpong deviſed to them as aforeſaid. 6 1 | = = 
chard Wi. And the Teſtator did nominate and appoint his Wife Mary, and his Son, the Reſpondent, Richard to be the Executors 
and bis Ja ing of his Will, to whom he bequeathed all his perſonal Eſtate, in Truſt out of the ſame to raiſe and pay to his Daughter 
ber's Ex, Mo- Mary the further Sum of 10007. more (over and above the Sum of 1000/7. thereby before given) which Legacy of 1000/. 
I; ecutors, thereby laſt bequeathed, he ordered and directed ſhould be paid to his Daughter Mary by his Executors, a/7er his ſaid Debts 


the „ ſhould be fully paid and ſatisfied, But not before, it being his expreſs Will and Meaning that his Executors and his Son John 


2 


ate Wi, and Daughter Mary ſhould cohabit and live together; and by his faid Will did alſo direct that his Executors ſpould find _ 
De been Z provide for his Son John and Daughter Mary in, by, and with all Manner of Neceſſaries whatſcever, until his Debts ſhould be 


fully paid and ſatisfied, and that when and /o ſoon as bis Debts ſhould be fully paid and ſatisfied. then his Will was, andFhe did 


thereby order and direct his Executors to pay the Legacy of 1000 l. thereby laſt bequeathed to his Daughter Mary. The | 


| gave that his Son Peter ſhould hold and enjoy the Meſſuage, Tenement, and Brew-houſe to his own Ule, paying the year- 1 8 
Ivy Sum of 2501. as aforeſaid; but declared his Will and Meaning to be, that when and ſo ſoon as all his Debts ſhould be 
Pool. given to fully paid and ſatisfyed, And the Sum of 10001. to his Daughter Mary, which by his Will he gave and bequeathed unto her 


54 70 the Sons, chard, and John, his Will was that it ſhould and might be lawful to and for his three Sons Peter, Richard and Fohn, to en- 


expreſs Will; and he did thereby bequeath to his Daughter Mary the ſaid Sum of 1000 l. to be raiſed and paid to her out of 


aueathed to his Daughter Mary ſhould be raiſed and paid to her according to his Will, he appointed his Truſtees therein 


3:,1 The ſaid Teſtator dyed the 30th of April 1696, and his Executors proved his Will, and the Reſpondent Richard Nu, 
ft ongrr poſſeſſed his perſonal Eſtate, and received the Rents and Profits of the Eſtates deviſed to him and his faid Brother the Re : 
| ſpondent John Wing, and therewith paid as many of the Teſtator's ſaid Debts, as the ſame would extend to pay, and main. 
tained the Teſtator's Widow and his Son John, and alſo his Daughter Mary, until ſhe intermarried with the Appellant. 
Bill filed in Hi- The Appellant and his Wife Mary (the Teſtator's Daughter) in Hilary Term 1706, exhibited their Bill in the High Court 
lary Term 1706. of Chancery againſt the ſaid Mary Ming, Peter Wing the Son, and the Reſpondents Richard and Fobn Ming, and againſt Ieh. 
_ bert Sayer, and Peter Sayer (two of the Truſtees named in the Will) to be immediately paid the two Legacies of 1000 J. and 
10001. bequeathed to the Appellant's Wife as aforeſaid with Intereſt for the fame, the Appellant and his Wife by that Bill 
charging that the Defendants had proved the ſaid Will, and poſſeſſed the Teſtator's perſonal Eftate, which was of Value 
more than ſufficient to pay all the Teſtator's Debts and Legacies that they had entred and received the Rents of the ſeve. 
ral Eſtates deviſed to them, and that all the Debts of the ſaid Teſtator had been long ſince paid and fatisfied, and that the 
3 the Defendants refuſed to pay the Appellant and his Wife their ſaid Legacies. | 
The Anſwer of The faid Peter Ming the Son by his Anſwer, ſaid he had paid the four yearly Payments of 2501. to the Executors, named 
Decer Wing and in the mid Will, and Thar the Leaſchold Premiſſes deviſed to him were by Indenture, dated the Firſt of Auguſt 16 e 
John Wing. gaged by the Teſtator to William Hewer for 10001. and Intereſt, and that the Teſtator's Widow, and three of the Truſtees 
June 21. 1707. named in the Will, judging the ſaid 10007. and Intereſt then due to William Hewer to be his Proportion of the Teſtator's 
| Debts; and firſt mention*d Legacy of 10007. and that he paying that 1000/7. and Intereſt thereof, ought to hold the ſaid 
IL: ſehold Premiſſes, deviſed to him freed from the ſaid Debts and Legacy, they by Indenture, dated the 10th of Fune 
'\ 1696, did fel}; aſſign, and releaſe the ſaid Premiſſes to the ſaid Peter Wing, he covenanting to pay the 10007. and Intereſt 
\ to William Hewer within the Space of one Year, and which he paid accordingly; and the Reſpondent John Wing ſaid he had 
5 not poſſeſſed any of the Eſtates deviſed to him, or received any of the Rents ſave 5/. from one of the Tenants. 
The Anſwer of The Reſpondent Richard Wing, and his late Mother Mary Wing, put in their Anſwers, and confeſſed the faid Will, and 
Richard and that the ſaid Richard and Mary Ming bad proved the fame, and the Reſpondent Richard Wing admitted he poſſeſſed the faid 
Mary Wing. Teſtator's perſonal Eſtate, and that he had received the Rents and Profits of the Eſtates dzviſed ro him and his Brother 
Nov. 10. 1707. the Reſpondent John Wing, but ſaid there was a Deffect of Aſſetts to pay the other 1000/. out of the perſonal Eſtate, in 
1 Regard the ſame had been diſpoſed of in Payment of ſeveral of the Teſtator's Debts and Funeral Expences. | 
he Bill of Revi- The Appellant and his ſaid late Wife, in Michaelmas Term 1712, filed their Bill of Reviyer againſt the Reſpondent Ri- 
vor and Supple- chard Wing, on the Death of Peter Ming the Son; ſerting forth, that Peter Wing the Son, ſome ſhort Time after he had Bur - 
mental Bill on the in his Anſwer to the faid Bill dyed, having firſt made his laſt Will, and thereof his Brother the Reſpondent Richard Wing 
| Death of Peter ſole Executor who had proved the fame, and poſſeſſed his perſonal Eſtate, ſufficient to pay all his Debts and his Propor- 
Wing the Son. tion of the Appellant's Legacies of 10007. and 1000/. with Intereſt for the ſame; and praying that the ſaid Cauſe might 
Nov. 12. 1712. be revived againſt the Reſpondent Richard Wing, and that he might either admit Aſſets of the laid Peter Wing, or ſet forth 
The Anſwer of The now Reſpondent Richard Wing put in his Anſwer to that Bill, and admitted the Will of the ſaid Peter Wing, and that 
Richard Wing he had proved the ſame, and poſſeſſed Part of his perſonal Eſtate, and ſer forth what Parts thereof he had received, what 


Dec. 30. 1713. Debts of Peter Ming the Son he had paid, and which of his Debts remained unpaid. _ | 


5 April 14. 1714. The Appellant on the Death of his ſaid late Wife Mary, filed his Bill of Revivor againſt the Reſpondents ; ſetting 
f forth, that his late Wife died Inteſtate in or about the Month of Fanudry then laſt paſt, that he had taken out Letters of 


Adminiſtration to her, and by Virtue thereof was become entitled (as he was adviſed) to the faid Legacies of 1000], and | 


„ 10001. and the Intereſt thereof, and prayed that the ſaid Suit might ſtand re vive. 
Firſt Hearing The Cauſe came on to be heard before the then Maſter of the Rolls, who declared the Will of Peter Wing the Father 
June 1. 1715. to be well proved; and as to the Deviſe of the Brewhouſe to Peter Wing the Son, his Honour conceived that Peter Wing 
© the Son came in as a Purchaſor of the Brewhouſe, paying the Debts of the Brewhouſe, and the 2501. for four Years, and 
Dtecreed that it ſhould be referred to Mr. Orlebar, (then one of the Maſters of the ſaid Court) to take an Account of the 


perſonal Eſtate of Peter Ming the Father, and of the 2507. for the four Years, and of the Rents and Profits of the ſeve- cn, 
ral Eſtates deviſed to the Sons, ſubject to the Payment of the Teſtator's Debts, and alſo an Account of the Teſtaror'ss _ 
' Debts, and of the ſeveral Legacies deviſed by his Will, and to ſtate what the ſame ſeverally amounted unto, and what 


the Teſtator's perſonal Eftate amounted unto, and for the better Diſcovery of the ſeveral Particulars, all Perſons were to 
be examined upon Interrogatories as the Maſter ſhould direct. And the Maſter was to tax all the Parties their Coſts 
of that Suit, which were to be paid them out of the Teſtator's Eſtate. And the Conſideration of Intereſt for the Lega- 
_ cies deviſed to Mary the Appellant's late Wife, and touching her Maintenance, and likewiſe touching a Sale of the ſeveral _ 
Eſtates ſubje& to the Payment of the Teſtator's Debts and Legacies, in Caſe there ſhould not be other Aſſetts ſufficient © 
to pay the fame, and all other proper Directions were thereby reſerved till after the Maſter ſhould have made his Re- 
port, upon which ſuch further Directions ſhould be given as ſhould be juſt . 
Ihe Appellant, purſuant to that Decree, examined the Reſpondents and their late Mother Mary before the ſaid Ma- 


ſter upon Interrogatories touching the perſonal Eſtate of the ſaid Teſtator, and the Rents and Profits of the ſaid Eſtates, 15 3 
and how they had diſpoſed thereof, and afterwards entred into a tedious Examination of Witneſſes touching the ſane. 


ue Maſter's Re. The Maſter made his Report and thereby certified, That the Teſtator died the 307% of April 1696, and that the Teſta- 
Port July 22. tor's Debts at his Death amounted to 7189/7. 9s. 5d. That his Perſonal Eſtate amounted to 12337, 15. Od. which with the 


E 1720. 2501. per Ann. for 4 Years, and Rents received, amounted together to 13275. 45. 04. out of which the Executors had 


_ diſburſed and paid for Taxes, Repairs, maintaining the Teſtaror's Family, and in Payment of many of the Teſtator's 


PDebts 12734/. 165. 44. fo that there remained 5407. 75. 8 d. in their Hands. That ſeveral of the Debts of the Teſtator 


particularly mentioned in the 575 Schedule to his Report, amounting to 30261. remained due and unpaid, and alſo the 
8 Rid Legacies of 10907. and 10007. And that Peter the Son had been let into Poſſeſſion of the Rents of the ſaid Eſtate at 
© Fpecial Matticy ever came to the Hands of the Reſpondent Richard Wing, and certified ſpecially to the Court. That after the Teſtator's _ 
. DO ae Death ſeveral of his Creditors preſſing to be paid, and the Perſonal Eſtate and Rents then received by the Executors, not 
0 being ſufficient to pay the ſame, the Executors to prevent Trouble and Expences, borrowed ſeveral Sums of Money on 
| their own Bonds, therewith to pay off the moſt preſſing Creditors of the Jeſtator, and who were paid off accordingly, 
by and with the Moneys ſo borrowed for that Purpoſe. That the ſeveral Sums of Money mentioned in the 62h Schedule to 
his Report, amounting to 377 “/. 195. 2 d. were paid by the Reſpondent Kichard Ming, for the Intereſt of the Money fo 
borrowed by him, of which he craved an Allowance, but whether the ſame ought to be allowed ro him, the Maſter ſub- 
mitted to the judgment of the Court. Oe e | ES 


Northſtoke by the Truſtees of the Will, and received 2625 /. out of that Eſtate, but did not find that any Part thereof 


6 Report confirmed The Appellant himſelf obtained an Order for confirming the ſaid Report unleſs Cauſe and the ſaid Report was afterwards 


Jan. 16. 1720. abſolutely confirmed the 16% of January 1720. And the ſaid Ballance of 5407. 75. 8 d. was brought before Mr. Conway 
| the Maſter who ſucceeded Mr. Orlebar, and at the Appellant's Requeſt a Receiver was appointed to receive the Rents and 
Profits of the ſaid Truſt-Eftate. THT 33 . . 1 | Sony 
The Cauſe heard The Cauſe on the Report came on to be heard at the Rolls, and it was then ordered, that it ſhould be referred to the 
on the Report, ſaid Mr. Conway to compute what was due for Intereſt of the ſaid Legacies of 10601. each, from the End of one Year next 
May 15. 1721. after the Teſtator's Death; and that ſo much of the Teftaror's Eſtate as he ſhould think neceſſary, ſhould be ſold for Pay- 
| ment of the Plaintiff's ſaid Legacies, Intereſt and Coſts, deducting what had been allowed for the Maintenance of his late 
| Wife, and that all Parties ſhould joyn in ſuch Sale as the Maſter ſhould direct. | — 

The Cauſe heard The ſaid Order being made ex parte, the Cauſe came on again to be heard at the Rolls, at which Time his Honour con- 
again, Nov. 6. firmed the ſaid Jaft Order, and decreed that a Sale ſhould be made as well of ſuch Part of the Teſtator's Leaſehold, as of 
| 7, 17 his Real Eſtate, directed to be ſold by the ſaid Order of the 13% of May, as the Maſter ſhould think ſufficient to pay 

the Debts reported due and unpaid, together with what he ſhould certify due to the Plaintiffs, for his Legacies, Intereſt 
and Coſts. _ | | | 1 2 | 
Appeal to the The Reſpondents being diſſatisfied with his Honour's faid Decree, appealed from the ſame to the Right Honourable 

Lord Chancellor the then Lord Chancellor, | | 1 VV | 
Feb. 20. 1721, The Cauſe came on to be reheard before his Lordſhip, at which Time his Lordſhip recommended it to the Parties to 
Rehearing June agree the Matters in Queſtion between them, and did therefore order that the Cauſe ſhould ſtand over to the next Day 
9. 1722, ot Rehearings, to the End the Parties might try in the mean time to accommodate the Matters in Difference between 


themſelves, But the Appellant would not accept of any reaſonable Propoſals from the Reſpondents. 8 The 
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1722. The Cauſe came on again to be heard upon the ſaid Appeal, at which Time his Lordſhip again recommended it to th- 
Parties to endeavour to accommodate the Matters in Difference in this Cauſe, and to that End, ordered that the hearing of 
the Cauſe on the ſaid Appeal ſhould be put off until the then next Term; and the Maſter having allowed the Appellanb's 
late Wife's Maintenance only until the Time ſhe intermarried with the Appellant, his Lordſhip did then order 200/. to be 
paid to the Appellant upon Account, out of the ſaid 540 l. brought before the ſaid Maſter ; and ordered the Receiver 
(which had been appointed at the Appellant's Requeſt) to accompt before the Maſter. . 
I The Appellant received the 200 l. from the Maſter, but declined coming to any Agreement with the Reſpondents. 
. Decree from The Cauſe came on again to be reheard on the ſaid Report as well on Saturday the teth as on Monday che 18th 9: 
e Ib, Ap- November, 1723, at which Time after hearing Council on both Sides, his Lordſhip declared, That it plainly appeared, 
i + doth now the Teſtators Intent was that his Debts and Legacies ſhould be raiſed our of the 2early Rents and Profits of the jaid IA. 
I 3 dated Eſtate without Sale of any Part thereof, and that his Debrs ſhould be ſatisfied before his Legacies, and therefore the Legacies 
his 18 1723. bequeathed to the Appellant's late Wife, not becoming due until after the Teſtator's Debts were or could be all paid out of 
oY: the Yearly Rents and Profits of the ſaid Truſt-Eſtate, and there being no Direction in the ſaid Will for the ſaid Legacies car- 
q trying Intereſt, but a Proviſion made for the Maintenance of the Family in the mean Time, his Lordſlip was of Opinion, That 
the Appellant was not intitled to have any Intereſt for the ſaid Legacies, and did therefore Oider, That the Matter of the 
Appellant's Bill, ſo far as the ſame ſeeks a Sale of the ſaid Truſt-Eſtate or Pay ment of Intereſt for the ſaid Legacies ſhowd 
ſtand diſmiſſed out of the ſaid Court; but as touching her Maintenance, his Lordſhip conceived, That the faid Mary, the 
Appellant's late Wife, was intitled to her Share of what by the ſaid Will was allowed for the Maintenance of the Family 
from the Time ſhe was not maintained by the Reſpondent, until the Time of her Death; and {uch her Share or Propor- 
tion bf the ſaid Maintenance being then agreed to be 3ol. per Annum, it was ordered, That the ſaid Maſter ſhould ſee what 
the Appellant had receiv*d, and what was due to the Appellant in reſpect thereof, and that the ſame ſhould be paid to the 
Appellant out of the Rents and Profits of the ſaid Truſt-Eſtate formerly brought before the ſaid Maſter, and then remain- 
ing in his Hands. And as to the Rents and Profits of ſuch Part of the Truſt-Eſtate as had been received by Peter the 
| Teſtator's Son, and by him miſapplied, his Lordſhip declared, That although ſuch Miſapplication ought not to charge the 
Truſt. Eſtate deviſed to the Reſpondents Richard and John with more than their Share of the Debts and Legacies, yet that 
the Appellant, and his lace Wife, who had been thereby injured by not having her ſaid Legacies raiſed ſooner, were in- 
ticled to receive a Compenſation in reſpect thereof out of the ſaid Peter the Son's Eſtate z and in regard there might be a 
q Conteſt between the Appellant, and other the Creditors of Peter the Son, touching a Priority of Satisfaction (this of the 
I Appellant's being only in the Nature of a Debt by ſimple Contract) his Lordſhip therefore ordered, that the ſaid Maſter 
3 ſhould take an Account of the Aﬀers of the ſaid Peter the Son, come to the Hands of the Reſpondent Richard his 
— Adminiſtrator, or to the Hands of any other Perſon for his Uſe, for the better Diſcovery whereof, all Parties were to be 
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upon Oath before the ſaid Maſter, who, in taking the ſaid Account, was to make all juſt Allowances; and if any Difh- 

culty ſhould ariſe before him, to ſtate the ſame ſpecially ; and the laid Maſter was alſo to take an Account of the ſaid 
Peter the Son's Debts unſatisfied ar the Time of his Deceaſe ; and for that Purpoſe, to cauſe Notice to be publiſh'd in the 
__ Gazette for all the Creditors of the ſaid Peter the Son to come in and prove their Debts before him, within fix Months after 

| ſuch Notice, and when the ſaid Maſter ſhould have made his Report of the ſaid Peter the Sons Aﬀets and his Debts, his 
1 Lordſhip would give ſuch further Directions touching their Priority of Payment out of the ſaid Peter the Son's Aﬀets, and the 
1 to the ſpecia) Intereſt he had in the {aid Truſt-Eſtate as ſhould, be juſt; And as to the Queſtion ariſing upon the ſpecial Matter of the ſaid 
aller. Report, whether the Reſpondent Richard ought to have an Allowance of 377 J. 195. 2d. Intereſt for what he had borrowed or 
E paid out of his own Pocket towards Satisfaction of his Father's Debts, his Lordſhip declared, That the Reſpondent Richard _ 


did therefore Order, That out of the Rents of the ſaid Eſtates he ſhould be allowed Intereſt for what he ſo borrowed, 
br paid out of his Pocket in Satisfaction of his ſaid Father's Debts; and that the Money by him brought before the 
aid Maſter, in purſuance of an Order of the 16th of January 1720, ſhould be repaid to him. And as touching the 


_. Coſts, his Lordſhip declared, That he being a Truſtee who appeared to have acted well, and as ſuch being intitled to all juſt _ 


his Lordſhip did order, That he ſhould be allowed his Coſts of this Suit, (to be taxed by the Maſter,) out of the 2 
Truſt- Eſtate in the firſt Place, and that the Surplus of the Truſt-Eſtate be applied in the Payment of the Debts, and then 


occaſion a longer Continuance of the faid Term, to the Appellant's and Reſpondent's Prejudice, his Lordſhip did there 
fore reſerve the Conſideration, whether the Reſpondents ſhould not have Satisfaction over-againtt the Appellant in refpect. 
thereof; and as to the 1000 J. given to the ſaid Mary the Appellant's late Wife, out of the Perſonal Eftate, his Lordthip 
declared, the Appellant ought to have Satisfaction tor the fame, in the like manner as he is to have the 1009/7. charged 

on the Truſt-Eſtace, and there having been a Receiver formerly appointed by the ſaid Court at the Inſtance of the Appel. 
lant, to collect the Rents and Profits of the ſaid Truſt-Eſtate, and the Appellant then declining to bear the Charge of a 
bear the Charge of the Receiver for the Time paſt was the 
was to be paid back to the Reſpondent Richard Wing. 


reby reſerved, and the 104. depoſited upon the ſaid Rehearing 


The Appellant procceded before the Maſter (Mr. Conway) to take the Reſpondent Richard Wing's Account of the Rents 
and Profits of the ſaid Truſt-Eſtate for three Years, from the Foot of Mr. Orlebas''s ſaid Report, and the Maſter, by 
his Report, certified what Debts the Reſpondent had paid, and that there remained 2457. 9 s. 94. in the Reſpondent's | 
Hands, which Report was ſigned by the Maſter, but the Appellant's late Solicitor, who obtained that Report, neglected 
J d og 2 e 
Ihe Appellant afterwards, purſuant to the faid laſt mentioned Decree, exhibited a Charge againſt the Reſpondent 
| Richard Wing, touching the Perſonal Eſtate of Peter Ming the Son, and cauſed the Reſpondents to be examined reſpectively 
upon Interrogatories in reſpect to the Perſonal Eſtate of the ſaid Peter Hing the Son decealed, eh | 


= 


The Appellant alſo, purſuant to the ſaid Decree, cauſed the Reſpondent Richard Hing to bring in, before the Maſter 
upon Oath, all Books, Papers, and Writings relating to the Perſonal Eſtate of Peter Ming the Son, among,tt which were 
ſeveral Bonds, and particularly a Bond for 5004. principal Money due from the ſaid Peter Ming the Son, to the Reſpondent 
Keichard Wing, as by the Maſter's Certificate doth appear, which Bonds (as it is now pretended) were afterwards lolt or 
_ miſlaid by the ſaid Mr. Conway, . „ 5 e mY 


ſter who ſucceeded the ſaid Mr. Conway) and the Appellant's late Sollicitor prevailed on that Maſter to open the ſaid three 
Years Account, touching which the ſaid Mr. Conway had made and ſigned his Report; and the ſaid Mr. 7ard being ready to 
make and ſign his Report, he died before he made the ſame and was ſucceeded by Mr. Allen, the Maſter ro whom the 
Cauſe now ſtands transferred, . — — — ng — — —— 
Ihe Appellant entred again into all the ſaid Accounts from the Foot of Mr. Orlebar's Report, before Mr. Alun, which 
put the Reſpondent Richard Wing to very great Expence, and Mr. Allen having prepared a Draft of his Report, and it there- 
by appearing that the Balance of the Account, touching the Perſonal Eſtate of the ſaid Peter Ming the Son, 15 not ſuffici- 
ent to pay the ſaid Bond, Debt of 500 J. and Intereſt due to the Reſpondent Richard Wing ; and that all the clear Rents 
and Profits received out of the faid Truſt-Eſtate are not ſufficient to pay off the Mortgages on the ſaid Tralt-Eſtares 
which remain yet unſatisfied, the Appellant hath now thought fit ro Appeal, not only from the ſaid Decree, but allo 
1 from all his the ſaid Appellant's own Proceedings thereon. TT 2 : : iq 
The Appellant's That a Sale of the ſaid Lands, chargeable with the ſaid Legacies of 1000 J. and 1000 /, ought immediately to be mage | 
jeftion to the for the raiſing thereof, and that Intereſt ought to be allowed ro the Appellant for the fame, from rhe End of one tea 
ecree, next after the Death of the ſaid Teſtator. | | | | | Loviſed 
The Reſdondents In Anſwer to which it is inſiſted, That altho' in ſome Caſes a Sale hath been Decreed where Money has been 5 55 
Anſwer thereto. generally to be raiſed out of the Rents and Profits of Land, yet in this Caſe it plainly appears to be the Intention OL tac 


Teſtator, chat none of his Lands ſhould be fold, he directing, that after his Debts and Legacics were paid, chen by 2 5 


{ 


examined on Interrogatories as the Maſter ſhould direct, and to produce all Books and Papers of Account relating thereto 


had done well therein, he having therewith diſcharged Debts which carried Intereſt, and the Eſtate profited thereby, and 


Coſts of this Suit, his Lordſhip ſaw no Cauſe to give the now Appellant any Coſts. And as to the Reſpondent Richard's _ 


Allowances in the Execution of the Truſt, and his Coſts of this Suit being an Expence in Execution of the ſaid Truſt, Das 


the Legacies of the ſaid Peter, the Father as aforeſaid ; but in regard ſuch the Allowance of the Reſpondent's Coſts would 


Receiver for the future, it was therefore ordered, That the ſaid Receiver be diſcharged, and the Conſideration who ſhould 


The Appellant afterwards proceeded on the ſaid Account, relating to the Perſonal Eſtate of Peter Ming the Son, and alſo 
to take the further Account of the Rents and Profits of the ſaid Truſt- Eſtate before Robert Jard, Eſq; deceaſed (the Ma- 
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there being a Direction for a Maintenance to be allowe 


gacies were to become payable, the Teſtator ſeems to have ſubſtituted this Maintenance in the Place of Intereſt, and there- 
fore the Appellant cannot be intituled to both. | ; 


of his Father's Creditors, and who by Expences in 


and in regard thereby the ſaid Eſtate has received an Advantage, the ſaid Reſpondents ought to be allowed the ſaid Sum 
of 377% 195, %% „ e ä | dy, | 


19 (4) | ag 
mould enter and hold all the ſeveral Eſtates by his Will deviſed to them, - which Part of the Direction in the ſaid Will can- 


not be complied with and performed, in Caſe any Part of the ſaid Eſtate ſhould be ſold; and the ſaid Teſtator having alſo di- 
reed, that the faid 1000 J. ſhould be paid out of the Rents, Iſſues, and Profits, to be tſluing and payable out of his 


" 


ſaid Lands deviſed to his ſaid Sons, the Teſtator hath thereby declared his Will, that the Legacies ſhould be paid out of 
the Annual Profits only of the ſaid Eſtates. * | 


The like Intention appears very clearly, in thatPart of the Will where the Teſtator hath declared in what Manner his Tru- 


| ſtees (who were appointed to enter in Default of his Executors) ſhould execute their Truſt, it being thereby directed, that 


thoſe Truſtees ſhould receive the Rents and Profits, and Lect and Sett the Eſtate until his Debts and the Legacy be- 
queathed to his Daughter Mary ſhould be raiſed and paid. 5 


And in Regard the ſaid Teſtator's Debts are only payable out of the Rents and Profits of the ſaid Eſtates, and for that 


the ſaid Teſtator by his ſaid Will hath directed, that the ſaid Legacies ſhould be paid after all his Debts were paid, but 


not before 3 and there being no Direction for the ds pre of any Intereſt for the ſaid Legacies, but, inſtead thereof, 
to the ſaid Mary until his Debts were paid, at which Time the Le- 


And altho' it may be objected that it was inconvenient for the Appellant's Wife to wait ſo long for her Legacies, and 


that it would not anſwer the Deſign of a Portion, unleſs is could be raiſed in a reaſonable Time. 


Yet in Anſwer thereto, it is inſiſted that the Intent of the Teſtator was ſuch, and he was pleaſed to lay equal, if not 
greater, Difficulties upon all his Sons, in not permitting them to enter upon the Eſtates reſpectively deviſed to them, 
till not only his Debts but alſo his ſaid Legacies were paid. pits 


The Appellant alſo inſiſts that the ſaid Sum of 377 /. 19 s. 24. Intereſt for what the Reſpondent Richard had borrowed 


or paid out of his own Pocket, towards Satisfaction of his Father's Debts ſhould be allowed to the Reſpondent. 


But the Reſpondent hopes, in Regard that ax was borrowed, in Order to diſcharge ſome of the moſt importunate 
aw would have ſubjected the ſaid Eſtate to a greater Burthen of Coſts, 


For which and other Reaſons the Reſpondents humbly hope that the ſaid Decree f the 18th of November, 1723. 
from which the ſaid Appellant hath appealed (after having himſelf proceeded ſo far thereupon before the Maſter) is 


uſt and agreeable to the Rules of Equity; and that the ſame ſhall be affirmed, and that the ſaid Appeal ſhall be 
| diſmiſſed with Coſts. Fe eh 2 . , 1 a 83 N ö | 
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